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CARNES, Circuit Judge:
These appeals arise from the tragic death of Kim Ol ena
Ham lton at a Montezuma, Georgia nunicipal sw nmmng pool. The

three plaintiffs—Ham lton's nother, Ham Iton's mnor child, and the



Adm nistratrix of Hamlton's estate—brought this action in federal
district court alleging constitutional clainms under 42 US.C 8§

1983 and state | aw negligence claims. ‘!

The conpl aint naned as
def endants Macon County, Georgi a; Macon County Deputy Sheriff
Ronal d Duncan (in his individual and official capacities); and
Macon County Sheriff Charles Cannon (in his official capacity
only). W refer to these defendants as "the county defendants."
The conplaint also naned as defendants the city of Montezung;
M chael Tookes, a lifeguard at the swi nmm ng pool (in his individual
and official capacities); and Lonnie Brown, the manager of the
pool (in his individual and official capacities). We refer to
t hese defendants as "the city defendants."?

The district court granted sunmmary judgnent to all of the
defendants on the plaintiffs' state | awnegligence clains, Ham |ton
v. Cannon, 864 F.Supp. 1332, 1338 (MD. Ga.1994), and we have
jurisdiction over that judgnent pursuant to 28 U S.C. 8§ 1292(b).
The plaintiffs' appeal of that ruling is our case nunber 94-9158.
The court al so granted Lonni e Brown summary judgnment on the section
1983 cl ai s, in his individual capacity, on the ground of qualified
i muni ty. | d. However, the court denied Tookes' and Duncan's
notions for summary judgnment on the section 1983 clains, in their
i ndi vi dual capacities, holding that they were not entitled to

qualified immunity. Id. We have jurisdiction over Tookes' and

Duncan's appeal of that decision under Mtchell v. Forsyth, 472

'Hami I ton's nother has since been disnmissed fromthe case
and is not a party to this appeal.

’Addi ti onal defendants were al so nanmed, but the clains
agai nst those defendants have been settl ed.



U.S. 511, 105 S.C. 2806, 86 L.Ed.2d 411 (1985), and their appeal
of that ruling is our case nunber 94-9098. The part of the case
involving the plaintiffs' federal clains against these individual
defendants in their official capacities, and agai nst Macon County
and the City of Mntezuma, is not before us.?

Al though two appeals with two different case nunbers are
before us, they are based on the sanme record and t he sanme evi dence.
The district court disposed of the defendants' notions for summary
judgment on the plaintiffs' state |aw negligence clains and the
def endants' notions for summary judgnent on the federal clains in
a single order. W have consolidated the two appeals for
deci si onal purposes.

| . The Facts and Procedural Background

The procedural posture of these cases requires us to viewthe
facts, which are drawn from the pleadings, affidavits, and
depositions, in the light nost favorable to the plaintiffs.
Rodgers v. Horsley, 39 F.3d 308, 309 (1ith G r.1994). What we
consider to be facts for present purposes may not turn out to be
the actual facts if the case goes to trial. Swint v. City of
Wadl ey, 51 F.3d 988, 992 (11th Cr.1995). Viewed fromthe present
per spective, however, we take the facts to be as follows. On July
6, 1990, Hamlton, who was fourteen years old, acconpanied her

sister and a friend to the Hll Street municipal sw nmmng pool in

*Macon County attenpts to pi ggyback onto the interlocutory
appeal by Tookes and Duncan an appeal fromthe district court's
deni al of summary judgnment for the county. But we do not have
jurisdiction over the district court's denial of summary judgnent
to the county, which was not a final judgnent on the nerits, an
interlocutory appeal certified pursuant to 28 U.S.C. § 1292(b),
or a decision denying qualified i munity.



Mont ezuma, CGeorgia. Ham lton did not know how to swimand di d not
intend to enter the pool, but a boisterous group of sw mrers
engaging in horseplay threw her into the water. The ultimate
result of this "dunking" was Ham | ton's death.

Tookes assisted i n managi ng the pool and served as |ifeguard.
He had received no formal lifeguard training nor any instruction
with respect to drownings or other potential energencies at the
pool. After Hamlton was thrown in the pool, she collapsed trying
to get out of the water. Al Tookes knew to do was to renove her
fromthe pool and place her on the edge of it. Imediately after
Tookes renoved Ham | ton fromthe pool, Sharon Sinpson, a bystander
who was trained in CPR, began adm nistering CPR in an attenpt to
revive Ham |l ton. Tookes stood by and wi ped Ham I ton's nmouth from
time to time. After Sinpson initiated CPR, Ham |ton appeared to
begi n shal | ow breathing and to revive slightly. There is testinony
that Ham | ton hel d her head up, began to cough, and noved her arm
Sinmpson felt a pulse and saw Ham Iton trying to respond by novi ng
her eyes. Additionally, Ham |ton noved her head i n response to her

nane. Tookes believed Ham | ton was recovering and i n no danger of

dyi ng.

While this rescue attenpt was underway, Macon County Deputy
Sheriff Ronald Duncan arrived at the scene. Duncan ordered
everyone to clear the area around Ham I ton. Despite Sinpson's

obj ections, Duncan specifically ordered her away from Ham |ton
Duncan then examned Ham lton's condition, but did not hinself
undertake CPR efforts or take any other nedical action on her

behal f, apparently believing that Macon County's energency nedi cal



technicians would arrive imediately after him Those nedica
techni ci ans had been called and were enroute, but unfortunately,
they were confused about the l|ocation and mstakenly went to
anot her public swi nmng pool |ocated several blocks away. Thi s
m st ake del ayed their arrival by several mnutes, and during that
time no one provided nedical attention to Ham |ton.

Once Sinpson realized that Deputy Duncan had no intention of
adm nistering CPR, she ran to her nearby hone to retrieve her Red
Cross CPR certification card. Sinpson was gone approxi mately five
m nutes, and during that tinme neither Duncan, Tookes, nor the
Mont ezuma police officers who arrived in the interimprovided any
medi cal attention to Hamlton. Upon Sinpson's return, the nedi cal
technicians still had not arrived, and Duncan permtted Sinpson to
recomence CPR.  Soon afterward, the technicians did arrive, having
| earned this swimmng pool's location from persons at the other
pool . Unfortunately, Hamlton had already passed the point at
whi ch nedi cal assistance could be of benefit. She was decl ared
dead soon after

1. The Section 1983 C ai ns and Tookes
and Duncan's Clains of Qualified
| muni ty, Appeal No. 94-9098
A. Background

The plaintiffs presented clains pursuant to 42 U. S.C. § 1983,
whi ch provides a tort remedy agai nst persons acting under col or of
state law for deprivations of rights secured by federal |aw
Before a person, county, or nunicipality can be held |iable under
section 1983, a plaintiff nust establish that she suffered a

constitutional deprivation. E.g., Bradberry v. Pinellas County,



789 F. 2d 1513, 1515 (11th G r.1986). Further, to inposeindivi dual
l[iability on public officers, the plaintiff nust prove that the
def endants vi ol ated not only a constitutional right, but a "clearly
establ i shed" constitutional right; otherwi se the defendants are
protected by qualified immunity. E.g., Lassiter v. Alabama A & M
Univ., 28 F.3d 1146 (11th Cr.1994) (en banc).

To overcone the qualified imunity defense, the contours of
the right allegedly violated nust be sufficiently clear that a
reasonable official would understand that what he was doing
violates that right. E.g., Anderson v. Creighton, 483 U S. 635,
640, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987). That is to say,
"[u]lnl ess a governnment agent's act is so obviously wong, in the
light of preexisting law, that only a plainly inconpetent officer
or one who was knowi ngly violating the | aw woul d have done such a
t hi ng, the governnment actor has imunity fromsuit." Lassiter, 28
F.3d at 1149. "If case law, in factual termnms, has not staked out
a bright line, qualified inmmnity alnost always protects the
def endant . " Post v. Gty of Ft. Lauderdale, 7 F.3d 1552, 1557
(11th Cir.1993).

The district court denied Tookes' and Duncan's notions for
summary judgnment on qualified imunity grounds. The court held
that, viewing the evidence in the light nobst favorable to the
plaintiffs, the plaintiffs did state a claimfor the violation of
a constitutional right, and that Tookes and Duncan were not
protected by qualified inmunity because the constitutional right
clainmed to have been violated was clearly established at the tine

of their alleged conduct. We will first discuss the plaintiffs



cl ai m agai nst Duncan, which is stronger than their claim against
Tookes.
B. Duncan

The sole constitutional right that the plaintiffs allege
Duncan violated is the Fourteenth Amendnent's prohibition agai nst
the deprivation of life, liberty, or property w thout due process
of law. The issue before us is therefore whether, in view of what
we take to be the facts for present purposes, Duncan's failure to
provi de an adequate rescue, or his action in barring private rescue
attenpts, ran afoul of a clearly established constitutional right.
The district court held it did and therefore deni ed Duncan's notion
for summary judgnent. We review this question of law de novo.
E.g., Swint, 51 F.3d at 994.

The plaintiffs concede that, absent special circunstances,
i ndi vi dual s—even governnent official s—are under no duty to provide
rescue.® However, "there are tinmes when the Constitution requires
| ocal governnmental units to provide basic protective services to
individuals with whom the governnment has created a special
relationship." Bradberry, 789 F.2d at 1516 n. 2. The plaintiffs
position on the nerits is that under the facts, the special
rel ati onship exception applies to inpose liability on Duncan.

Because Duncan's qualified immunity defense is the issue at hand,

“There is no general duty to rescue a stranger in distress,
even if the rescue can easily be acconplished. See, e.g.,
Jackson v. City of Joliet, 715 F.2d 1200, 1202 (7th Cr. 1983),
cert. denied, 465 U S. 1049, 104 S.Ct. 1325, 79 L.Ed.2d 720
(1984). And the fact that the defendant is a public officer adds
nothing. "[A] nmere failure to rescue is not tortious just
because the defendant is a public officer whose official duties
i nclude aiding people in distress.” Id.



in order to prevail in this appeal the plaintiffs nust convince us
t hat any special relationship |law specifically inposing liability
under these factual circunstances was clearly established at the
time of Hamlton's death, July 6, 1990.

The plaintiffs argue that a special relationship arose,
imposing an affirmative constitutional duty upon Duncan, when
Duncan cleared the area around Ham | ton and instructed Sinpson to
di scontinue CPR efforts, thereby inplicitly taking responsibility
for HHmlton. The plaintiffs rely on three cases to establish with
the requisite clarity that under these circunstances a specia
rel ati onship was created between Duncan and Hamlton, so that a
negligent or reckless rescue attenpt, or interference wth a
bystander's rescue attenpt, violated the Constitution.

The first case the plaintiffs point to as clearly establishing
this proposition of |awis DeShaney v. Wnnebago County Depart nment
of Social Services, 489 U S. 189, 109 S.C. 998, 103 L.Ed.2d 249
(1989). In DeShaney, the Suprenme Court held that the governnent
did not violate the constitutional rights of a four-year-old child,
who was in the custody and control of his natural father, when his
fat her beat hi mseverely. The county officials had been aware that
the father was abusing his child, and at one point the county had
taken the child into custody after he was admtted to a | ocal
hospi tal wi th suspicious bruises and abrasi ons. However, the child
was released to his father after only three days in protective
custody. For the next six nonths, a county casewor ker made nont hly
visits to the DeShaney hone, during which she observed a nunber of

suspicious injuries to the child s head. The caseworker recorded



these incidents in her files. The child was admitted to the
enmergency room once again for injuries believed to be caused by
child abuse. Still, the county officials did not take the child
into custody. On the caseworker's next two visits to the DeShaney
honme, she was told the child was too ill to see her, and no action
was taken. A fewnonths |ater, DeShaney beat his child so severely
that the child suffered permanent brain damage and was rendered
profoundly retarded.

Despite repeated indications that DeShaney was abusing his
child, county officials had done nothing to protect the child.
Even under those egregi ous circunstances, the Suprene Court held
that there was no violation of any constitutional duty. In so
hol di ng, the Court distinguished cases involving persons who were
in custody, such as prisoners and persons committed to mnental
institutions, from the general public, holding that public
officials have no duty to protect individuals, generally. 1d. at
198-201, 109 S.Ct. at 1004-06.

Al t hough DeShaney held that there was no constitutional
violation in that case, the plaintiffs attenpt to extract from
DeShaney a clearly established rule that a state has an affirmative
duty to protect people when the state inposes a limtation on the
individual's freedom to act on her own behalf. But DeShaney
reached no such holding, and instead held that the failure of the
governnment actors in that case to "rescue" the young child fromthe
abusive father to whomthe child had been returned did not violate
the Constitution. |If anything, the hol ding irmeShaney establishes

that the rule the plaintiffs seek is far fromclearly established.



The plaintiffs also rely upon our decision in Wdeman v.
Shal l owford Comunity Hospital, Inc., 826 F.2d 1030 (11th
Cr.1987), which held that a county governnment's practice of using
its energency nedical vehicles to transport patients only to
hospi tal s that guarantee the paynent of the county's nedical bills
does not violate any right protected by the federal Constitution.
Toni Wdeman, who was at the time four nonths pregnant, began
experienci ng abdom nal pain. She called her obstetrician, who
instructed her to cone imediately to Piednont Hospital. Wdenan
called the 911 energency telephone nunber and requested an
anbul ance to take her to Piednont. Wdeman asked the Enmergency
Medi cal Service enpl oyees who responded to her call to take her to
Pi ednont where her doctor was waiting, but because of the county's
policy they refused and i nstead took W deman agai nst her wi shes to
a different hospital. The attending physician at that hospita
spoke by phone to Wdenman's obstetrician at Piednont and, after a
substanti al delay, Wdeman was transferred to Piednont. At that
poi nt, however, Wdeman's obstetrician was unable to stop her
| abor, and Wdenan gave birth to a premature baby, who survived for
only four hours. 1d. at 1031.

The Wdeman Court held that the county's practice of
transporting energency patients only to certain hospitals did not
violate the Constitution. 1d. at 1036. 1In so holding, the Court
di scussed at sone | ength the "special relationship” cases. Quoting
froma Seventh G rcuit decision, the Court observed that " "[t]he
contours of what constitutes a "special relationship” between a

muni ci pality, acting through its officials, and its citizens are



hazy and indistinct." " 826 F.2d at 1035 (quoting Ellsworth v.
City of Racine, 774 F.2d 182, 185 (7th Cir.1985), cert. denied, 475
U.S. 1047, 106 S.Ct. 1265, 89 L.Ed.2d 574 (1986)). The Court went
on to state: "It is possible, however, to discern certain general
guidelines regarding the existence of such a right-duty
rel ati onship,” and then observed that "[t] he primary t hread weavi ng
t hese special relationship cases together is the notion that if the
state takes a person into custody ... or assunmes responsibility for
that person's welfare, a "special relationship’" may be created in
respect of that person.” Id. The only exanple given was in the
prison context. The Wdeman Court stated that "a constitutiona
duty can arise only when a state or nunicipality, by exercising a
significant degree of custody or control over an individual, places
that person in a worse situation than he woul d have been had the
governnent not acted at all." I d. Then cane the follow ng
statenent, wupon which the plaintiffs in this case place nuch
enphasis: "Such a situation could arise by virtue of the state
affirmatively placing an individual in a position of danger,
effectively stripping a person of her ability to defend hersel f, or
cutting off potential sources of private aid." Id.

Those passages from Wdeman are clearly dicta, because they
were in no way essential to Wdeman 's holding of no liability.
The | aw cannot be established by dicta. Dicta is particularly
unhel pful in qualified imunity cases where we seek to identify
clearly established | aw. See, e.g., Jones v. Wiite, 992 F. 2d 1548,
1566 (11th Cir.) ("[FJor lawof-the-circuit purposes ... [the

review of any precedent] ought to focus far nore on the judicia



decision than on the judicial opinion.™ (citation and quotation
marks omtted) (alterations in original)), cert. denied, --- US.
----, 114 S.Ct. 448, 126 L.Ed.2d 381 (1993).

The district court thought that the Wdeman case clearly
est abl i shed that Duncan's actions in this case violated Ham lton's
constitutional rights. The district court drew from Wdeman the
general proposition that a constitutional duty can arise when a
state or nunicipality exercises a significant degree of custody or
control over an individual and places that individual in a worse
situation than if the governnent had not acted at all. ° The
Wdeman Court said that such a situation could arise if the
governnment affirmatively placed an individual in a position of
danger or cut off potential sources of private aid; but the
Wdeman opinion itself characterized those statenents as only
"general guidelines.” 826 F.2d at 1035. Mor eover, the genera
propositions discussed in Wdenman had little to do with the facts

of that case, which in turn are not sufficiently simlar to the

®This Court and others have extended the state custody
exception beyond actual incarceration or involuntary
institutionalization only when there is sone kind of physi cal
restraint by the state that triggers an affirmative
constitutional duty of care and protection. W explained in
Lovins v. Lee that "special relationship decisions stand only for
t he proposition that when the State takes a person into its
custody and holds himthere against his will, the Constitution
i nposes upon it a corresponding duty to assune sone
responsibility for his safety and general well-being. The duty
in such cases arises fromthe limtations which the governnent
has i nposed on the freedom of the individual to act on his own
behal f." 53 F.3d 1208, 1210 (11th C r.1995) (citation and
guotation marks omtted). |If a person's attendance in an area is
vol untary, and she was not physically placed there by the state,
she cannot be considered to be in custody and subject to the
exception discussed in Wdenman. See Rogers v. City of Port
Huron, 833 F. Supp. 1212, 1218 (E. D. M ch. 1993).



facts of this case. See Rodgers v. Horsley, 39 F.3d 308, 311 (11th
Cr.1994) ("the questioninthis case, asinall qualifiedimmunity
cases, is fact specific"); Adans v. St. Lucie County Sheriff's
Dep't., 962 F.2d 1563, 1575 (11th G r.1992) (Ednondson, J.,
di ssenting) ("The facts need not be the sane as the facts of the
i medi at e case. But they do need to be materially simlar."),
approved en banc, 998 F.2d 923 (11th G r.1993). In short, the
district court relied upon dicta from Wdenman as having clearly
established the | aw, sonething that dicta cannot do.

Finally, the plaintiffs rely upon our holding in Cornelius v.
Town of Hi ghl and Lake, 880 F.2d 348 (11th Cir.1989), cert. deni ed,
494 U.S. 1066, 110 S.Ct. 1784, 108 L.Ed.2d 785 (1990). I n that
deci sion we held that a town coul d have viol ated the constitutional
rights of a town enployee when it placed work release inmates in
close proximty to the enpl oyee who had no choice, if she wanted to
keep her job, but to continue working around the inmates. 1d. at
356. Cornelius did not involve any rescue-type situation. Its
facts are far renoved fromthe present case.® W held in Lassiter
that, "[f]Jor the law to be clearly established to the point that
qualified imunity does not apply, the |law nust have earlier been
devel oped in such a concrete and factually defined context to make

it obvious to all reasonabl e governnent actors, in the defendant's

®Further, Cornelius' viability is questionable in light of
the Suprene Court's subsequent decision in Collins v. City of
Har ker Heights, 503 U S. 115, 112 S.C. 1061, 117 L.Ed.2d 261
(1992), which held, in effect, that no special relationship for
substantive due process purposes arises from an enpl oynent
relationship with the governnent. 1d. at 127-28, 112 S.C. at
1070. W noted in Lovins, 53 F.3d at 1211, that two panels of
this Court have expressed doubt about the continuing validity of
Cornelius in the wake of Collins.



pl ace, that "what he is doing' violates federal law " 28 F.3d at
1149. Cornelius did not develop the law in the context of a |aw
enforcenment officer failing to provi de conpetent rescue services or
interrupting a bystander's rescue efforts. Consequently, it cannot
have clearly established the | aw applicable to the present case.
In summary, the three cases that the plaintiffs rely upon did
not develop the law plaintiffs assert in a sufficiently concrete
and factually defined context to serve as the basis for the denial
of qualified immunity in this case. The concrete and factually
defined contexts of those three cases nake them distinguishable
fromthis one.” W said in Lassiter that the nost common error we
encounter in qualified imunity cases involves the point that
"courts nust not permt plaintiffs to discharge their burden by
referring to general rules and to the violation of abstract
"rights.' " Id. at 1150. We enphasized that "[g]eneral

propositions have little to do with the concept of qualified

‘The case that nost strongly | ends support to plaintiffs
position is the Seventh Crcuit decision in Ross v. United
States, 910 F.2d 1422 (7th Cr.1990). In Ross, the Seventh
Crcuit, under factual circunstances nore egregious than those in
this case, held that reckl essness can establish a due process
vi ol ati on when the defendant state actor's interference with
rescue attenpts by other officials disregards a "known and
significant risk of death.” Id. at 1433. However, even if Ross
wer e indistinguishable, Seventh G rcuit decisions can not clearly
establish the law for purposes of qualified imunity in this
circuit. E.g., D Aguanno v. Gallagher, 50 F.3d 877, 881 n. 6
(11th G r.1995) ("The remmining cases on which plalntlffs rely do
not conme fromthe U S. Suprene Court, the Eleventh Crcuit Court
of Appeals, or the Florida Suprene Cour t and, therefore, cannot
show that plaintiffs' right to due process was clearly
established.”); Courson v. McMIIlian, 939 F.2d 1479, 1497-98 &
n. 32 (11th Gr.1991) (law can be "clearly established" for
qualified imunity purposes by decisions of U S. Suprene Court,

El eventh Crcuit Court of Appeals, or highest court of state
where case arose).



immunity" and that the facts of a case relied upon to clearly
establish the law nust "be materially simlar," because "[p]ublic
officials are not obligated to be creative or inmaginative in
drawi ng anal ogies from previously decided cases.” [|d. (citation
and quotation marks omtted). It would take nmuch creativity and
i magi nation to glean fromthe factual ly di stingui shabl e cases upon
which the plaintiffs rely a clearly established rule of |awthat an
unsuccessful, negl i gent, or reckl ess rescue attenpt, or
interference with a bystander's rescue attenpt, anmounts to a
constitutional violation. W decline to exercise such creativity
and i magi nati on, because qualified imunity doctrine prohibits it.

The district court should have granted Duncan's notion for
summary judgnment in his individual capacity on qualified imunity
gr ounds.
C. Tookes

W now turn to the district court's order denying Tookes'

nmotion for sunmmary judgnment, in his individual capacity, on
qualified immunity grounds. Al Tookes did was renove Hamlton
from the pool and place her on the ground beside it. The
plaintiffs do not contend that Tookes interfered with Sinpson's
rescue attenpt, or that he affirmatively did anything at all
i nproper. They sinply contend that he should have done nore.

Everything we said as to Duncan applies equally, or with even
nore force, to Tookes. There are no decisions clearly establishing
that Tookes' alleged nonfeasance rises to the level of a
constitutional violation. At oral argunent, the plaintiffs

conceded that if Tookes had left Hamlton in the pool to drown,



that inaction would not have violated Hamlton's constitutiona
rights. However, plaintiffs argue that because Tookes rescued
Ham lton from the pool he incurred a constitutional duty to
continue rescue efforts even if he was not properly trained to do
so. W doubt that the Constitution requires such a rule of |aw,
under which sone rescue effort is worse than none from the
rescuer's perspective. Although we do not have occasion to pass on
the merits of the plaintiffs' constitutional claimagainst Tookes,
we note that it does border on the frivol ous.

The district court should have granted summary judgnent to
Tookes in his individual capacity on qualified immunity grounds.
We turn now to the plaintiff's state | aw negligence clains.

I11. The State Law Negligence C ains, Appeal No. 94-9158

The plaintiffs brought various state |aw negligence clains
against the city defendants and the county defendants. The
district court granted sunmary judgnment to all of the defendants on
these negligence clains, relying on Georgia' s "public duty”
doctrine as established by City of Rone v. Jordan, 263 Ga. 26, 426
S.E 2d 861 (1993). Oiginating in 1993, the public duty doctrine
represents a relatively recent developnent in Ceorgia |aw In
Jordan, a sexual assault victimbrought a negligence suit against
the Gty of Rome for failing to dispatch a police car to her hone
after the victins sister had nade several calls requesting police
assi stance. The CGeorgia Suprene Court held that, "where failure to
provide police protection is alleged, there can be no liability
based on a municipality's duty to protect the general public.”

Jordan, 426 S.E.2d at 863. However, the court further held that



"the municipality may be subject to liability for the nonfeasance
of its police departnment” in circunstances where there exists a
"speci al relationship” between the nunicipality and the i ndi vi dual .
| d. The court then set up a three-pronged test to determ ne
whet her such a special relationship exists. Satisfaction of the
test requires:

(1) an explicit assurance by the nmunicipality, through

prom ses or actions, that it would act on behalf of the

injured party;

(2) know edge on the part of the nmunicipality that inaction
could lead to harm and,

(3) justifiable and detrinental reliance by the injured party
on the municipality's affirmative undert aki ng.

Id. The court adapted this test fromthe rule in a New York case,
cuffy v. City of New York, 69 N.Y.2d 255, 513 N Y.S.2d 372, 505
N. E. 2d 937 (1987).

Applying the test to the facts of Jordan, the CGeorgi a Suprene
Court held that no special relationship existed between the victim
and the nunicipality because the "detrinental reliance" el enent of
the test could not have been net where the victimdid not speak to
the police and could not have known whether they had nmade any
prom se of assistance. Jordan, 426 S.E.2d at 864.

The district court in this case applied the sanme reasoning in
granting summary judgnment to the defendants on the state |aw
negl i gence cl ai ns. Turning directly to the third prong of the
test, the court reasoned that, because Ham |ton was unconsci ous at
the time, she could not have relied on any undertaking of the
defendants. Ham lton, 864 F. Supp. at 1338. More specifically, the

court noted that "she was incapable of taking any affirmative act



that mght signify reliance.” 1d. The district court expl ai ned:
"As Georgia |law now stands it appears that nunicipalities can be
held liable for their negligence only if the injured party is
consci ous and communi cati ng, but once the victi mbecones i ncapabl e
of expressing assent nunicipal liability ceases.” 1d.

The plaintiffs argue that the "special relationship"” test of
Jordan does not control this case. Al though they state the
argunent in several ways, the plaintiffs' basic position boils down
to this syllogism

(1) Jordan applies to cases of failure to provide police
protection;

(2) This case has nothing to dowith failure to provide police
protection;

(3) Therefore, Jordan is irrelevant to the determ nation of
this case

Wth respect to the city defendants, the plaintiffs argue that
Jordan is plainly inapplicable because the state |aw negligence
clainms against the city defendants have nothi ng whatsoever to do
wi th police conduct and, additionally, that Jordan only applies to
nonf easance, not affirmative acts of negligence.

Wth respect to the county defendants, the plaintiffs
argunent is a slightly different variation on the sanme thene.
First, the plaintiffs argue that although police conduct is
involved in the case against the county defendants, the clains
agai nst those defendants are based on negligent interference with
a private rescue effort rather than failure to provide police
pr ot ecti on. Making the point in a slightly different way, the
plaintiffs argue that, quite separate from any “special

rel ati onshi p* duty owed to Hamlton by Duncan under the Jordan



anal ysis, Duncan owed Ham |ton an independent duty to exercise
ordinary care once he had taken control of the situation and had
ordered Sinpson to stop admnistering CPR Additionally, the
plaintiffs argue that, even if Jordan applies to the cl ai ns agai nst
t he county defendants, the district court erred inits application
of the reliance prong of the test by requiring "an affirmative act
that mght signify reliance.” 1d. They argue that Jordan did not
expressly set up an affirmative act requirenent and that, under the
ci rcunst ances, reliance should be inplied or inputed to Ham | ton by
ot hers at the scene.

I n general, the defendants' argunents are the converse of the
plaintiffs' argunments; the defendants argue for a broad
interpretation of Jordan to insulate themfromliability. Both the
city defendants and the county defendants contend Jordan applies
out side the real mof police conduct and applies both to affirmative
acts of negligence as well as nonfeasance. The city defendants
al so point out that the plaintiffs have not alleged that the city
defendants conmtted any affirmati ve negligent acts with respect to
Ham [ ton and thus even if Jordan only shields defendants in cases
of nonfeasance, it still shields them

The plaintiffs' position that Jordanis limted to failure to
provi de police protection, or to nmunicipal nonfeasance, woul d seem
to be a plausible interpretation of the decision. The opini on
contains no less than five references that |end support to this
view. See Jordan, 426 S.E.2d at 862 ("when considering ... failure
to provide police protection") (enphasis added); 862 n. 2 ("W

wish to point out that this case involves the municipality's



failure to act, as opposed to any affirmati ve act of negligence.");
863 ("where failure to provide police protection is alleged")
("nonfeasance of [municipality's] police departnment”) (enphasis
added); 863 n. 4 ("where a police officer is present at the scene
yet does not act ") (enphasis added). Nonethel ess, Jordan does
not expressly say that its applicability is to be limted to
situations of police nonfeasance, and there is sonme indication to
the contrary.
For exanple, in Gty of Lawenceville v. Macko, 211 Ga. App.
312, 439 S. E.2d 95 (1993), sone honeowners sued the Cty of
Lawenceville alleging that the city was negligent in failing to
properly inspect property prior to the issuance of a building
permt. The Georgia Court of Appeals held that the city's
sovereign inmmunity defeated the plaintiffs' clains. 1d. 439 S. E 2d
at 98-99. In the alternative, the court held that even in the
absence of sovereign imunity, the public duty doctrine of Jordan
woul d have operated to prevent recovery because the plaintiffs had
not shown that the city owed them a duty of care greater than it
owed the general public. 1d. at 99.
The only other reported Georgia case we have found that
i nvol ves Jordan is Ceorgia Departnment of Transportation v. Brown,
218 Ga. App. 178, 460 S.E. 2d 812 (1995). InBrown, the survivors of
a notorist who was killed at an intersection sued the Georgia DOT
because the DOT opened the road with two-way stop signs prior to
conpl etion, rather than the four-way traffic lights that the plans
required. The court held that the public duty doctrine of Jordan

di d not apply where the | egi sl ature had provided for a renedy under



the Georgia Tort Clains Act. 1d. at 817. However, the court was
not required to determ ne whet her Jordan woul d have barred recovery
in the absence of a statutory right of action.

Determining the applicability of Jordan to this case is
probl ematic. The Jordan decision itself represents the only tine
t he CGeorgi a Suprene Court has spoken to the issue, but the | anguage
of the opinion may not delineate the limts of the doctrine it
announces. One Georgia appellate court case, Macko, seens to
si gnal an expansive application while the nore recent decision in
Brown declined to extend the doctrine. Al t hough both the
plaintiffs and defendants cite to extra-territorial case law to
buttress their Jordan arguments, those cases are not particularly
hel pful because they do not determ ne the correct rule in Ceorgia
and because they are in conflict.

Application of the Jordan public duty doctrine outside the
police nonfeasance context has significant public policy
ram fications, and we are in doubt about the matter. \Wen such
doubt exists as to the application of state law, a federal court
shoul d certify the question to the state suprene court to avoid
maki ng unnecessary state | aw guesses and to offer the state court
the opportunity to interpret or change existing |aw Mosher v.
Speedstar Div. of AMCA Int'l, Inc., 52 F.3d 913, 916-17 (1l1th
Cir.1995). "Only through certification can federal courts get
definitive answers to unsettled state | aw questions. Only a state
suprenme court can provide what we can be assured are "correct'
answers to state | aw questions, because a state's highest court is

the one true and final arbiter of state law " Sultenfuss v. Snow,



35 F.3d 1494, 1504 (11th G r.1994) (en banc) (Carnes, J.,
di ssenting), cert. denied, --- US ----, 115 S . C. 1254, 131
L. Ed. 2d 134 (1995).

Wil e we coul d make an Erie® guess as to the applicability of
the Jordan public duty doctrine to this case, we have determ ned
that the nore prudent course is to submt the issue to the Georgia
Suprene Court. Accordingly, we respectfully certify the follow ng
questions of law to the Supreme Court of GCeorgia:?®

(1) Does the "public duty doctrine"” established in Gty of
Rone v. Jordan, 263 Ga. 26, 426 S.E.2d 861 (1993), apply outside
the police protection context and in the circunstances of this
case?

(2) Does the Jordan public duty doctrine apply to affirmative
acts of negligence, such as those alleged in this case, in addition
to failures to act?

(3) Does the "reliance prong"” of the Jordan specia
rel ati onship test require an objective manifestation of assent by
the plaintiff, or may assent be inferred from the reliance of

others or fromthe circunstances of this case?

®Erie R R Co. v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82
L. Ed. 1188 (1938).

°Addi tionally, the defendants argue that even if the Jordan
public duty doctrine is inapplicable to these facts, we should
affirmthe summary judgnment in their favor on the basis of |ack
of causation, or the Georgia "good Samaritan" statute. The
district court relied solely on the Jordan public duty doctrine
in granting sunmary judgnment to the defendants on the state | aw
negligence clains. The district court declined to reach the
nerits of these additional defenses, and so do we. If it is
necessary to consider these defenses after the Georgia Suprene
Court answers our certified questions regarding the applicability
of the Jordan doctrine, we will do so at that tine.



(4) Does the Jordan special relationship test apply when a | aw
enforcenment officer acts with gross negligence in performng duties
at the scene of an enmergency, as is alleged in this case, such that
the officer would not otherw se be shielded from liability by
Ga. Code Ann. § 35-1-7 (1993)?

Qur statenent of the questions is not nmeant tolimt the scope
of inquiry by the Suprenme Court of CGeorgia. On the contrary:

[ T] he particular phrasing used in the certified question[s]

[are] not to restrict the Suprene Court's consideration of the

problems involved and the issues as the Suprene Court

perceives themto be in its analysis of the record certified
in this case. This latitude extends to the Suprene Court's
restatenment of the i ssue or issues and the manner in which the
answers are to be given...
Martinez v. Rodriguez, 394 F.2d 156, 159 n. 6 (5th G r.1968). The
entire record in this case, together with copies of the briefs of
the parties, is transmtted herew th.
QUESTI ONS CERTI FI ED.
| V. Concl usi on

We REVERSE the district court's denial of sumrmary judgnent to
Tookes and Duncan in their individual capacities insofar as the
federal constitutional clainms are concerned. W CERTIFY the state
law issues to the Georgia Suprenme Court, and we WTHHOLD any
deci sion about the district court's grant of summary judgnment on

the state law clainse until we receive the answers to that

certification.

“The time for any rehearing petitions and suggestions wl |l
not begin to run in either of these two appeals, which we have
consolidated, until we have disposed of the state law claim
i ssues followi ng the Georgia Suprene Court's decision of the
certified questions.



